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BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS
TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI
                    MAC Case No.29 (Death)/2017
Parties:- 
1.Smt. Esha Mani  Kalita
2.Smt.  Kamini Talukdar                            - Claimants

    - V E R S U S -
1.The National Insurance  Co. Ltd.
2.Mr. Prabhat Deka
3.Sri Gagan Kalita                                  - Opp. Parties.

Present:   Sri A. Bhattacharyya, A.J.S.,
      Presiding Officer/ Member,

                  MACT, Nalbari.

Appearance:-
For the claimant         :  Ld. Advocate Sri R. Das.
For the Opp. No.1       :  Ld. Advocate Sri A. J. Talukdar. 
Date of Argument        :  15.11.18.
Date of Judgment        : 27.11.18.

    ( J U  D  G  M  E  N  T )

      This is an  application filed U/S 166 and 140 of the Motor Vehicles
Act’ 1988 by the claimants who are wife and mother  of deceased, Late
Ajit Talukdar who expired in a motor vehicular accident which occurred
on 19.06.17 at about 8.30 p.m at  Agdola on National  High Way 15
under Baihata Chariali P.S. 

 Brief facts  of the case is that on 19.06.17 at about 8.30 p.m.,
when the claimant No.1's husband, Ajit Talukdar was proceeding from
Khudra Polahar towards his residence at Radhakuchi by the offending
motorcycle bearing registration No. AS-25-J/0438 as a pillion rider, the
said motorcycle met with an accident due to  rash and negligent riding
by the rider at Agdola (near Puja Mandap) on National High Way 15
under Baihata Chariali P.S. and  as a result he was thrown off the road
from the back seat of the offending motorcycle.

As  a  result  of  the  aforesaid  accident,  Ajit  Talukdar  sustained
grievous head injuries  as well as other injuries in different parts  of  his
body.

Immediately after the accident Ajit Talukdar was taken to Bezara
PHC but the doctors thereof referred him to GMCH, Guwahati. However,
Ajit Talukdar was admitted at GNRC Hospital, Guwahati  but the doctors
thereof declared him dead.
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Necessary  postmortem examination  was  conducted  at  GMCH,
Guwahati.

In  connection  with  the  accident,  Baihata  Chariali  P.S.  Case
No.147/17 U/S 279/304(A) IPC was registered and during the course of
investigation, police seized the vehicular documents of the offending
two wheeler including the Insurance Policy and the driving license of
the rider. 

According to the claimant, the offending two wheeler was duly
insured with the opposite party No.1, the National Insurance Co. Ltd.
Vide  policy  No.200800/31/16/6200005089  valid  from  27.01.17  to
26.01.18 whereas  the  accident  occurred  on  19.06.17 i.e  during  the
continuance and validity of the insurance policy.

Accordingly,  the  claimants  claimed  Rs.30,00,000/-  as
compensation on various heads.

The opposite party No.1, the National Insurance Co. Ltd. filed its
written statement taking various general pleas.

Vide order dated 27.11.17, the case proceeded ex parte against
the opposite  party  Nos.  2  & 3,  namely,  the owner and rider  of  the
offending two wheeler.

Based on the pleadings the following issues were framed :-

                             The issues are: 

(i)     Whether Ajit  Talukdar  died as a result  of  the accident which  
occurred  on  19.06.17  at  about  8.30  p.m  at  Agdola  on  
National High Way 15 under Baihata Chariali P.S. due to rash

and negligent riding by the rider of the offending two wheeler ?

(ii)    Whether the claimants are entitled to get any compensation  
as prayed for, and if so, to what extent and from whom?

(iii)    To what other relief or reliefs the claimants are entitled to?

 During the course of the inquiry, the claimant No.1, Smt. Esha
Mani Kalita examined herself as PW-1; Sri Kishor Kalita, (eye witness)
as  PW-2;  and  one  Sri  Thaneswar  Deka,  working  as  Sub-Divisional
Engineer, APDCL, Baihata Chariali Electrical Division as PW- 3. All the
claimants'  witnesses  were  duly  cross  examined  on  behalf  of  the
Insurance Co. However, the Insurance Co. did not adduce any rebuttal
evidence.

I have heard Sri R. Das, ld. Counsel for the claimants and Sri A. J.
Talukdar, ld. Counsel for the Insurance Co.
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I have also carefully gone through the case record including the
evidence, both oral and documentary.

Decision and reasons for decision:-
Issue  No.1

 The  claimant No.1 who is the wife of deceased, Ajit Talukdar as
PW-1 stated during her examination-in-chief on affidavit that when her
husband, Ajit Talukdar was proceeding from Khudra Polahar towards his
residence  at  Radhakuchi  by  the  offending  motorcycle  bearing
registration No. AS-25-J/0438 as a pillion rider, the said motorcycle met
with an accident due to  rash and negligent riding at Agdola (near Puja
Mandap) on National High Way 15 under Baihata Chariali P.S. and  as a
result he was thrown off the road from the back seat of the offending
two wheeler.

As  a  result  of  the  aforesaid  accident,  Ajit  Talukdar  sustained
grievous head injuries  as well as other injuries in different parts  of  his
body.

Immediately after the accident Ajit Talukdar was taken to Bezara
PHC but the doctors thereof referred him to GMCH, Guwahati. However,
Ajit Talukdar was admitted at GNRC Hospital, Guwahati but the doctors
thereof declared him dead.

Necessary  postmortem examination  was  conducted  at  GMCH,
Guwahati.

During her cross-examination PW 1 stated that she did not  see
or witness the accident. PW-1 stated that deceased, Ajit Talukdar was
her husband and her husband expired after about one (1) month of her
marriage with him. She stated that her husband had a shop of Gift
items.  She further stated that her husband also used to pay electricity
bills of others on commission. She had not filed any documentary proof
of his income. She also stated that she did not  have any  child. She
denied the suggestion that Ajit Talukdar was not her husband.

 PW-2 Sri  Kishor  Kalita  in  his examination-in-chief  on affidavit
stated that on the date of accident while Ajit Talukdar was coming from
Khudra Polahar towards his residence at Radhakuchi by the offending
motorcycle bearing registration No. AS-25-J/0438 as a pillion rider, the
said motorcycle met with an accident due to rash and negligent riding
at Agdola (near Puja Mandap) on National High Way 15 and  as a result
he  was  thrown  off  the  road  from  the  back  seat  of  the  offending
motorcycle.

As  a  result  of  the  aforesaid  accident,  Ajit  Talukdar  sustained
grievous head injuries  as well as other injuries in different parts  of  his
body.
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Immediately after the accident Ajit Talukdar was taken to Bezara
PHC but the doctors thereof referred him to GMCH, Guwahati. He knew
that  the doctors declared him dead.

Necessary  postmortem examination  was  conducted  at  GMCH,
Guwahati.

During his cross-examination PW-2 stated that he is a  Salesman
of Anant Vision, an Optical Shop at Panbazar, Guwahati.  PW -2 stated
that he knew deceased, Ajit Talukdar.  PW 1 further stated that he saw
the accident from a distance of less than 15 feet.  PW-2 also stated that
there  was  street  light  in  the  place  of  accident.  He  stated  that  the
injured was taken to Bezera Hospital by 108 ambulance. Thereafter, he
was taken to GNRC Hospital  where he expired during the course of
treatment.  The  deceased  was  not  treated  at  GMCH,  Guwahati.  He
denied the suggestion that he did not see or witness the accident and
that he had deposed falsely.

Besides the oral evidence of PW-1 and PW-2 (eye witness), the
claimant No.1 has filed and exhibited the Accident Information Report
in Form 54, ejahar, P.M. Report as well as charge-sheet which police
filed against the rider, namely, Sri Gagan Kalita of the offending two
wheeler on completion of investigation. 

Thus, from the aforesaid oral evidence of PW-1 and PW-2 (eye
witness) as well as the documentary evidence, more particularly, the
charge-sheet, I am of the finding and conclusion that the accident was
caused due to rash and negligent riding on the part of the rider of the
offending two wheeler and that Ajit Talukdar expired as a result of the
said accident.

Accordingly Issue No.1 is decided in favour of the claimants.

 -:Issue Nos.2 & 3 :-

P.M. Report (Ext.3) reveals that deceased Ajit Talukdar was aged
about 36 years at the time of his death and the appropriate multiplier
for the said age according to the decision of Sarla Verma Vs Delhi
Transport  Corporation is 15. 

According  to  the  claimants,  deceased  Ajit  Talukdar  was  a
businessman  as  well  as  contractual  worker  under  APDCL,  Baihata
Chariali having monthly income of about Rs.16,000/- but the claimants
have  not  filed  any documentary  proof  regarding  the  income of  the
deceased.

However,  the  claimants  examined PW-3,  Sri  Thaneswar  Deka,
working as Sub-Divisional Engineer, APDCL, Baihata Chariali Electrical
Division. Said PW-3  stated that Ext.4 was issued by their office  and
Ext.4(A) was the signature of the then Sub-Divisional Engineer, APDCL,
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Sri Prakash Ranjan Dutta, which he knew. He stated that Ajit Talukdar
worked  as a contractual outsourced Bill Despatcher in APDCL, Baihata
Chariali.

 During  his  cross-examination  PW  -3  stated  that  Ext.4  was
undated and without any official seal or stamp. He stated that  Ext.4
did not reflect any salary or commission that Late Ajit Talukdar used to
get.  He further stated that he never met  Late Ajit Talukdar and also
stated that he did not know him.

I have gone through Ext.4 which is merely a certificate  to
the effect that deceased Ajit Talukdar worked as outsourced bill courier.
It does not reveal or indicate the income of the deceased. 

As such, in absence of any income certificate, the income of the
deceased is taken to be Rs.4,000/- p.m. and accordingly his  annual
income comes to Rs.4,000/- X  12 = Rs.48,000/-.

As the deceased left behind his wife as well as his mother  as
dependants, there has to be a deduction of 1/3rd of the annual income
of the deceased towards his own personal and living expenses. 

Now  1/3rd of  Rs.48,000/- is Rs.16,000/-.

Now by deducting Rs.16,000/- from Rs.48,000/- the annual loss
of dependency comes to Rs.48,000/- (-) Rs.16,000/- = Rs.32,000/-.

Ld.  Counsel  for  the  claimants  has  submitted  that  as  the
deceased was 36 years, the claimants should be given the benefit of
future prospects at the rate of 40% increase.

Now by adding 40% on the head of future prospects, the total
comes to Rs. 32,000/- + Rs.12,800/- = Rs. 44,800/-.

Now  by  multiplying  the  said  amount  of   Rs.44,800/-  by  the
appropriate multiplier 15, the total comes to Rs.6,72,000/-.

To this amount, another amount of  Rs.40,000/- is  awarded to
the claimant No.1, being the wife on the head of loss of consortium.  

Another amount of Rs.15,000/- is  awarded to the claimants on
the head of loss of estate.

Further amount of Rs.15,000/- is awarded to the claimants on
the head of  funeral expenses.

Thus,  in  total,  the  claimants  are  entitled  to  Rs.6,72,000/-  +
Rs.40,000/- + Rs.15,000/- + Rs.15,000/-  = Rs.7,42,000/-  (Rupees
seven lakhs forty two thousand ) only.
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As the offending two wheeler was duly insured with the opposite
party  No.1,  the  National  Insurance  Co.  Ltd.,  therefore,  the
compensation amount is to be borne by the  said Insurance Co.

                           (  O  R  D   E  R  )

   In  the  result,  the  claim  petition  filed  by  the  claimants  is
allowed.  The  total  amount  of  compensation  to  the  tune  of  Rs.
Rs.7,42,000/-  (Rupees seven lakhs forty two thousand ) only as
calculated on different heads is awarded to the claimants. The opposite
party No.1 the National Insurance Co. Ltd. is directed to pay the said
amount of compensation to the claimants within 60 days from today
failing which interest @ 6% per annum be calculated from the date of
filing of the claim petition on the awarded amount until realization. 

Let a copy of the judgment be furnished to all  the concerned
parties within 15 (fifteen) days from today as per Provisions of Section
168 (2) of the M.V. Act.

This MAC Case is disposed of accordingly, on contest.

Judgment prepared, signed and pronounced, today the 27th Day
of November, 2018 in the open court.

    Presiding Officer/ Member,
MACT, Nalbari. 

Dictated & corrected by me. 

   Presiding Officer/ Member,
MACT, Nalbari.

                       MAC No.29 (Death) of 2017
        (  O  R  D  E  R )

27.11.2018.
Both sides are present.
Judgment prepared in separate sheets are appended in the case

record.
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In the result, the claim petition filed by the claimants is allowed.
The total amount of compensation to the tune of Rs.   Rs.7,42,000/-
(Rupees seven lakhs forty two thousand ) only as calculated on
different heads is awarded to the claimants. The opposite party No.1
the National Insurance Co. Ltd. is directed to pay the said amount of
compensation to the claimants within 60 days from today failing which
interest @ 6% per annum be calculated from the date of filing of the
claim petition on the awarded amount until realization. 

This MAC Case is disposed of accordingly, on contest.

                                         Presiding Officer/ Member,
                    MACT, Nalbari.


